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Ecar  Mr*  Attorney* 

Astendatent  to  The  Evidence  Act, 

IUS.Q.  I960*  chapter  X25»  to 
Kft&e  Certain  Business  end  Other 
Records  Admissible  as  Evidence, 

On  January  17th,  1966 j  Mr.  A,  R*  Dic*>  CUt«« 
the  Eeputy  Attorney  0eneraX  for  Ontario,  submitted  a 
ateaorandua  to  Mr.  V*  B*  Coamon,  Que,  Counsel  for  the 
Ontario  Lav  Reform  Cossisslon,  with  reference  to  the 
Report  dated  February  1965  sade  by  a  cosaittee  appointed 
by  the  attorney  General  and  coaposed  of  the  Honourable 
J.  C*  KcSusr  and  Mr*  w.  9.  Cossmon,  Q#C,  in  irhieh 
certain  recowassngations  were  Bade  with  respect  to 
the  amendment  of  the  law  and  the  rule*  of  procedure 
governing  the  presentation  of  aedical  evidence  in  Court* 


that 


Xt  was  reeoa&snded  in  the  Report  In  question 

*    The  Ontario  Evidence  Act  should  be  caended 
to 'provide  for  the  admission  in  evidence  of  all 
recorda  sade  in  the  ordinary  course  of  business* 


J)3as3 


•2* 

Tour  Committee  prefers  the  Federal  Business  Records 
Act  of  the  United  States  of  Aaerica  as  a  model  from 
which  to  work*  If  this  recommendation  is  adopted 
the  amendment  to  The  Evidence  Act  would  not  only 
apply  to  hospital  records  but  it  would  have  a  very 
wide  application  to  other  business  records.  Your 
Committee  therefore  suggests  that  the  reeomendation 
be  referred  to  the  Ontario  L&m  Reform  Commission  for 
its  consideration  and  recommendation  as  to  the 
for*  Of  the  legislation.* 

Hr.   X&ofc  repeated  that  the  Ontario  Lew  Refers 
Commission  consider  this  recommendation  with  a  view  to 
deciding  what  form  the  appropriate  legislation  should  ta&e. 

the  Attorney  general**  Comlttee  was  concerned 
with  providing  sea*  mean*  by  which  hospital  records  Bight 
be  adduced  as  evidence  before  the  Courts  with  a  view  to 
establishing  fact*  contained  therein  that  otherwise  would 
be  difficult  to  prove  without  great  inconvenience  to  the 
hospital  staff  and  many  times  impossible  to  prove  because 
the  records  were  Jcept  by  parties  who  would  not  be  available 
to  verify  them.  The  problem  with  which  the  Committee  wa* 
concerned  should  be  considered  in  its  broader  aspects  with 
relation  to  business  records  generally.  The  law  of 
evidence  aa  It  la  in  Ontario  today  does  not  recognise  the 
rapid  development  of  modern  methods  of  keeping  records* 
particularly  those  that  are  kept  by  such  electronic  devices 
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as  coaputers.  It  is  therefore  urgent  that  The  Evidence 
Act  be  emended  to  aaXe  provision  for  the  admissibility 
in  evidence  of  records  kept  in  the  ordinary  course  of 
business  without  calling  the  person  who  aade  the  record; 
in  fact,  the  record  in  nan*  eases  is  kept  by  a  machine 
and  not  by  a  person* 

As  far  as  civil  eases  are  concerned,  the  law 
applicable  in  Snglaad  has  been  governed  by  the  amendment 
to  the  Evidence  Act  passed  in  1933*  tt  is  unnecessary 
to  deal  with  the  English  Act  as  we  do  not  think  it 
Sufficiently  recognises  the  codern  mechanical  processes 
of  keeping  business  records* 

The  Attorney  General's  Committee  dealt  with  the 
absurdity  of  the  cession  law  which  la  in  force  in  Ontario 
at  page  64  of  their  report  and  discussed  the  case  of 
Myers  v«  Ei rector,  of  Public  Prosecutions,  (1964)  3  W«I*«fU 
145*  In  this  case  it  was  held  that  th*  impression  of  a 
Serial  number  on  a  cylinder  block  as  it  passed  through 
the  assembly  line  was  not  admissible  to  prove  the  identity 
of  the  cylinder  of  an  automobile  as  it  was  said  to  cos* 
within  the  ruls  against  hearsay  evidence.  Obviously  such 
a  record  would  be  much  store  reliable  than  the  testimony 
of  a  witness  who  could  have  little  or  no  recollection 
of  the  individual  transaction* 


Following  Myers  v»  Elreotor  of  Public  Prosecutions 
*  Statute  was  pasted  In  England  In  1965  (chapter  20)  which 
aade  certain  trade  or  business  records  admissible  as 
evidence  in  criminal  proceedings. 

A  statute  has  been  In  force  In  the  United  States 
sines  1936  which  applies  in  all  Courts  of  Federal  Jurisdiction. 
nils  is  a  comprehensive  statute ♦  It  Is  more  concise  than 
either  of  the  English  statutes. 

After  considering  the  two  English  statutes,  the 
Federal  statute  in  the  United  States  and  the  California  Civil 
Procedure  Code,  sections  1953  (a)  and  1953  (f )#  referred  to 
by  the  Attorney  OeneralU  Committee  at  page  7**  of  their 
Report,  we  recommend  that  The  Evidence  Act  be  amended  by 
the  addition  of  a  section  to  read  aa  followss 

•    Any  writing  or  record,  whether  in  the  form 
of  an  entry  in  a  book  or  otherwise,  aade  as  a 
memorandum  of  record  of  any  act,  transaction, 
occurrence  or  event,  shall  be  admissible  as 
evidence  of  such  act,  transaction,  occurrence 
or  event,  if  made  in  th<$  regular  course  of  any 
business,  and  if  it  was  in  the  regular  course  of 
such  business  to  make  such  memorandum  or  record 
at  the  time  of  such  act,  transaction,  occurrence 
or  event  or  within  a  reasonable  time  thereafter. 

All  other  circumstances  of  the  making  of  such 
writing  or  record,  Including  lack  of  personal 
knowledge  by  th#  entrant  or  maker,  my  be  shown 
to  affect  its  weight,  but  such  circumstances 
shall  not  affect  ita  admissibility* 

The  term  * record*  as  used  in  this  section  includes 
any  device  by  means  of  which  information  is  recorded 
or  stored* 

The  tern  •business1  as  used  in  this  section 
includes  every  kind  of  business,  profession v 


-fr* 


occupation,  c&llins,  operation  or  activity, 
wbttfcar  carri&si  on  for  profit  or  othsrwlaa* 

Bathing  in  this  section  shall  effect  the 
a&sl&slfcility  of  any  avistenca  wnicn  would  b* 
a&aissibla  &?&rt  f roa  the  provisions  of  this 
Motion  or  &&&$  adaissibl*  any  writing  or 
record  wbich  by  law  It  privlle^r* 


In  drafting  the  reccEsaendea  *&$n&&ant  the 
Covariation  hsa  f ;U^<I  In  sabstan::*  ths  Federal  Act  of 
tn*  United  Btataa  of  America  but  hat  *&M  as  safeguard* 
certain  as^aaments*  some  of  uhlan  wsra  taftm  trm  tha 
English  legislation  ami  aosa  from  th*  California 
legislation. 

All  of  w&icn  la  respectfully  »«b«aitt«4» 


Jax&e  C«  Ke&ttsr*      Chairmen 


a,  Allan  Leal, 


Co&ad*  aicner 


Rlen&rtf  A,  Bell,       Cosaissioner 


Willie*  a*  P&ols*     Cous&ss  loner 


V*  Gibson  Gray,        Coandaaionar 


February  l6t»*  1966* 
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